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National Employment Standards: Jobs Australia Guide 
Updated 4 October 2021 

The national minimum wage and the National Employment Standards (NES) make up the 
minimum entitlements for employees in Australia. These are set out in Part 2-2 of the FW Act 
2009 (cth) (FW Act) and will apply to all private sector employers, except for Non-
Constitutional (Trading) Corporations in Western Australia.  

The NES’s underpin what can be included in modern awards and enterprise agreements. An 
award, employment contract, enterprise agreement or other registered instrument1 cannot 
provide for conditions that are less than the national minimum wage or the NES.  

The eleven NES’s at a glance  

There are now eleven minimum standards, and they are:  

1. Maximum weekly hours; 
2. Requests for flexible working arrangements; 
3. Offers and requests to convert from casual to permanent employment  
4. Parental leave and related entitlements; 
5. Annual Leave;  
6. Personal/carer’s leave and compassionate leave, and unpaid family and domestic 

violence leave  
7. Community service leave;   
8. Long service leave;  
9. Public holidays;  
10. Notice of Termination and redundancy pay; and  
11. Fair Work Information statement. 

We will look at these standards in more detail below.  

 

1. Maximum weekly Hours  

 

1 Such as preserved state awards following referral of state systems on 1 Jan 2010 – due to no detriment to  
  employees.    
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An employer must not request or require an employee to work more than the following hours 
of work in a week, unless the additional hours are reasonable: 

• for a full-time employee, 38 hours or  
• for an employee other than full-time, the lesser of: 

o 38 hours 
o The employee’s ordinary hours of work in a week. 

An employee may be required to work reasonable additional hours, and an employee may 
refuse to work unreasonable additional hours.  The factors to determine whether additional 
hours are reasonable or not are set out in Section 62 (3) of the FW Act and includes such 
things as risks to health and safety, family responsibility, workplace needs, entitlement to 
paid overtime, level of responsibility, notice given, etc.   A modern award or agreement may 
include terms providing for the averaging of the 38 hour maximum over a specified period.  

2. Requests for flexible working arrangements   

Employees (other than a casual employee) who have worked with the same employer for at 
least 12 months can request flexible working arrangements if they:   

• are the parent, or haver responsibility for the care, of a child who is school aged or 
younger  

• are the carer (under the Carer Recognition Act 2010 (cth) 
• have a disability 
• or 55 or older  
• are experiencing family or domestic violence 
• provide care or support to a member of their household or immediate family who 

requires care and support because of family or domestic violence.  

The request must be in writing and must include the details of the changes sought and reasons 
for the change. The employer must provide the employee with a written response within 21 
days. The employer may refuse the request only on reasonable business grounds.   

  

Offers and requests to convert from casual to permanent employment  

The Fair Work Commission has announced updates to casual employment terms in most 
awards. The updates ensure that all modern awards are consistent with the 2021 changes to 
casual employment in the FW Act. 
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The updates start from the first pay period on or after 27 September 2021. 

BY 27 September 2021, employers (other than small businesses) need to assess whether their 
existing casuals are eligible to be offered permanent employment.  

The NES provide casual employees with a pathway to become a permanent employee. This is 
also known as ‘casual conversion’. 

Casual employees who have worked for their employer for 12 months need to be offered the 
option to convert to full-time or part-time (permanent) employment by their employer. 
Certain eligibility requirements need to be met for this to occur. 

  

Parental leave and related entitlements   

Very little has changed with regard to existing award provisions. The entitlement to an unpaid 
period of 12 months parental leave is granted upon completion of 12 months of service. 
Employees can get parental leave when a child is born or adopted.  

Parental leave entitlements include: 

• maternity leave  
• parental and partner leave  
• adoption leave 
• special maternity leave  
• a safe job and no safe job leaver. 

Employee parents have the right to return to their old job. They can also request up to an 
additional 12 months of unpaid leave, and this can only be refused on reasonable business 
grounds. Employers continue to be required to consult with employees regarding significant 
changes to their jobs while on parental leave. 

 

Annual Leave 

Annual leave (also known as holiday pay) allows an employee to be paid whist having time off 
from work. All employees (except for casual employees) get paid annual leave. 

Employees other than casual employees are entitled to 4 weeks of paid leave, based on their 
ordinary hours of work, or 5 weeks for shift workers as defined by a modern award or 
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enterprise agreement (pro rata for part-time employees). Leave accrues progressively during 
a year of service according to an employee’s ordinary hours of work and accumulates from 
year to year.  

Cashing Out: For employees covered by awards, paid annual leave must not be cashed out 
unless there are cashing out terms in a modern award or enterprise agreement. No such 
provision currently exists in any modern award and hence paid annual leave cannot currently 
be cashed out without an express provision in a collective agreement.  

Annual leave does not accumulate when the employee is on: 

• unpaid annual leave 
• unpaid sick/carer’s leave 
• unpaid parental leave  
• unpaid family and domestic violence leave  

 

Personal Carer’s Leave and Compassionate Leave and unpaid family and domestic violence 
leave  

The entitlement to paid personal and carer’s leave applies to all employees other than 
casuals. The entitlement is 10 days for each year of service accrued progressively throughout 
the year according to the employee’s ordinary hours of work (pro rata for part time 
employees).    

Cashing Out For employees covered by awards, paid personal/carer’s leave must not be 
cashed out unless there are cashing out terms in a modern award and enterprise agreement. 
No such provision currently exists in any modern award and hence paid leave cannot be 
cashed out without an express provision in an enterprise agreement.  

Employees are also entitled to an additional 2 days unpaid carer’s leave as required, and two 
days paid compassionate leave (unpaid for casuals) as required. Casual employees also have 
an entitlement to unpaid carer’s leave. 

unpaid family and domestic violence leave  

All employees (including part-time and casual employees) are entitled to 5 days unpaid family 
and domestic violence leave each year.  
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Family or domestic violence means violent, threatening or other abusive behaviour by an 
employee’s close relative that: 

• seeks to coerce or control the employee 
• causes them harm or fear 

A close relative is: 

• an employee’s 
o spouse or former spouse  
o de factor partner pr former de facto partner  
o child 
o parent  
o grandparent  
o grandchild 
o sibling  

 
• an employee’s current or former spouse or de factor partner’s child, parent, 

grandparent or sibling, or  
 

• a person related to the employee according to the Aboriginal or Torres Strait Islander 
kinship rules.  

 

Community Service Leave  

Employees, including casual employees, can take community service leave for activities such 
as voluntary emergency management activities or jury duty.  

Voluntary Emergency management activity.  This provides employees with the right to be 
absent from employment for engaging in a prescribed community service activity such as 
dealing with an emergency or natural disaster including fire fighting on a voluntary basis. This 
type of leave is unpaid and there are certain notification and evidence requirements.  

Jury Service.  Leave for jury service is paid up to 10 days.  

Long Service Leave State and Territory laws will continue to provide a minimum standard.  
However some awards and agreements which provide more generous entitlements will 
continue to apply as preserved entitlements.  
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Public Holidays  

There is a basic entitlement to be absent from employment on a public holiday, although an 
employer may request an employee to work on a public holiday. Such a request must be 
reasonable. Reasonableness relates to a range of issues including whether penalty rates are 
payable. Payment for absence on a public holiday must be paid at a minimum of the base rate 
of pay for the employee’s ordinary hours of work on that day, however modern awards 
provide for penalty rates above the NES. The FW Act lists the days that are recognized as 
public holidays.  

 

Notice of Termination and Redundancy Pay  

The NES provides a minimum notice period for termination or payment in lieu of notice based 
on the length of service as follows:  

Employee’s period of continuous service with the employer at the end of the 
day that notice is given Period 

Not more than 1 year 1 week 
More than 1 year but not more than 3 years 2 weeks 

More than 3 years but not more than 5 years 3 weeks  
More than 5 years  4 weeks 

If an employee is over 45 years of age and has completed at least two years of continuous 
service, the period above must be increased by a week. 

The entitlement to redundancy pay is a new basic entitlement. Previously there was no 
national legislative right to redundancy pay. Now employers are required to provide 
retrenched workers with redundancy pay calculated by reference to their period of service as 
follows: 

Employee’s period of continuous service with the employer at time 
of termination 

Redundancy pay 
period 

Less than 1 year Nil 
At least 1 year but less than 2 years 4 weeks’ pay 
At least 2 years but less than 3 years 6 weeks’ pay 
At least 3 years but less than 4 years 7 weeks’ pay 

At least 4 years but less than 5 years 8 weeks’ pay 
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Employee’s period of continuous service with the employer at time 
of termination 

Redundancy pay 
period 

At least 5 years but less than 6 years 10 weeks’ pay 
At least 6 years but less than 7 years 11 weeks’ pay 
At least 7 years but less than 8 years 13 weeks’ pay 

At least 8 years but less than 9 years 14 weeks’ pay 
At least 9 years but less than 10 years 16 weeks’ pay 
10 years and over 12 weeks’ pay 

 

Employees are entitled to redundancy pay if their employment is terminated due to the 
position becoming redundant or because of insolvency or bankruptcy of the employer.  

Certain categories of employee are excluded from the entitlement to redundancy pay. 

Redundancy pay does not apply to employers with less than 15 employees. 

 

Fair Work Information Statement – New Employees  

The Fair Work Information Statement must be given to every new employee by their 
employer. The information statement available from the Fair Work Ombudsman website 
provides information about basic entitlements and employee rights. 

 

Fair Work Information Statement – Casual Employees  

The FW Act has been amended to include a: 

• Casual Employment Information Statement (CEIS) 
• Definition of casual employment  
• Pathway for casual employees to become full-time or part-time (permanent).   

Employers now need to give their new casual employee a Casual Employment Information 
Statement (the CEIS) before, or as soon as possible after, they commence their new job.  

Employers must give their existing casual employees a copy of the CEIS as soon as possible 
after 27 September 2021.  
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Disclaimer:  The information provided here is a summary only.  It is 
intended as a guide to some of the key aspects of the National 
Employment Standards but should not be relied upon as legal or 
industrial advice. 
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