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Changes to workplace sexual harassment laws 

On 10 September 2021 the Sex Discrimination and Fair Work (Respect at Work) Amendment 
Act 2021 (Respect@Work) came into effect.  

The Fair Work Commission (FWC) may now issue an order to stop sexual harassment in the 
workplace as part of its existing anti-bullying jurisdiction to stop ‘conduct at work’. The 
meaning of ‘at work’ is not defined in the Fair Work Act 2009 (cth) (FW Act) and is subject to 
judicial interpretation. To date, it remains unclear whether sexual harassment that occurs on 
social media or at work related events, during work related travel or at work functions will be 
covered.   

The FWC must be satisfied that the harassment has occurred and there is a risk of future 
harassment at work. This means there are conceivable situations where an employee who 
has experienced one off conduct may not be eligible for a remedy, even if sexual harassment 
has occurred and the employee has an ongoing fear of the sexual harassment re-occurring.   
An eligible employee may bring an application from 11 November 2021.    

Sexual harassment is a valid reason for dismissal. Section 387 of the FW Act is amended to 
clarify that sexual harassment can be a valid reason in determining whether a dismissal was 
harsh, unjust or unreasonable  

What does this mean for employers? 

While sexual harassment as a valid reason for dismissal is not new, employers in the social 
and community service sector are still required to investigate any alleged conduct and ensure 
procedural fairness is applied, this amendment to the FW Act will likely assist employers to 
defend unfair dismissal claims in the circumstances. 

It is important for employers to determine their own initiatives to support real and 
substantive change in how workplace sexual harassment is addressed. Employers need to 
take all reasonable steps to prevent and respond to workplace sexual harassment. 

Jobs Australia will continue to monitor developments since the recent amendment came into 
effect and update Members as further information is made available.    

Anti-discrimination  

Under the Sex Discrimination Act 1984 (cth) and the other State and Territory anti-
discrimination laws, employers can still be vicariously liable for incidents of sexual harassment 
by their employees or agents during, or in connection with, their employment.  An employer 
is not therefore, immune from a duty under anti-discrimination laws to take proactive steps 
to both discourage workplace sexual harassment and respond fairly and sensitively when it 
occurs. 
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Victoria  

Pursuant to the Equal Opportunity Act 2010 (Vic) employers in Victoria have a statutory 
positive duty to eliminate sexual harassment and other forms of discrimination as far as 
possible under. Whilst the Victorian Equal Opportunity and Human Rights Commission 
(VEOHRC) does not have enforceable powers, the Commission may investigate complaints of 
serious sexual harassment, seek orders to compel the production of documents, make public 
reports about its findings, and intervene in proceedings. 

The positive duties under occupational health and safety laws and anti-discrimination laws 
are not the same.  It is important for employers to treat sexual harassment as a workplace 
hazard and to apply a work health and safety approach to limiting the risks. However, it is 
equally important to acknowledge that sexual harassment is a form of discrimination, caused 
by systemic gender inequality, that occurs beyond the workplace which must be addressed 
holistically from an anti-discrimination perspective. 

Miscarriage leave 

The FW Act now includes a new entitlement for employees to take up to 2 days of paid 
compassionate leave if the employee, or the employee’s current spouse or de facto partner, 
has a miscarriage.  Casual employees will be entitled to access up to two days of unpaid leave. 

In conclusion 

It is important that all employees, managers, and Boards understands their rights and 
obligations with respect to workplace sexual harassment.  

We recommend that employers review their organisation’s policies and procedures to ensure 
they are up to date and fit for purpose. 

 

 

 

 

 

 

 

 

 

This information and contents of this publication, current as at the date of publication, is general in 
nature to offer assistance to Jobs Australia Members and is for reference purposes only. It does not 
constitute legal or financial advice.  If you are concerned about any topic covered, we recommend 
that you seek your own specific legal and financial advice before taking any action. 
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